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U nder the current tax system, the United States 
imposes three types of transfer taxes: estate, gift 
and generation-skipping. U.S. citizens and res-

ident aliens (RAs) are subject to estate tax on worldwide 
assets and are similarly taxed on worldwide gratuitous 
transfers for gift tax. U.S. citizens are subject to transfer 
taxes even if they never lived in the United States. If an 
individual isn’t a U.S. citizen or RA, then not all assets 
will be subject to those taxes. However, it remains uncer-
tain whether the Trump administration will radically 
change or eliminate the transfer tax system.

The definition of “domicile” is clear under the income 
tax Treasury regulations. Under the income tax rules, a 
non-U.S. citizen is treated as an RA if one of two tests is 
met: (1) an objective day count test known as the “sub-
stantial presence test,” or (2) whether he holds a green 
card. However, there’s no objective test for domicile in 
the Internal Revenue Code for transfer tax purposes. 
The Treasury regulations provide that an alien is a dom-
iciliary of the United States if he resides in the United 
States with the intent to remain there permanently. The 
estate and gift tax definition of “domicile” focuses on 
intent, while the income tax definition relies on more 
objective criteria. With the different rules for domicile 
for both income tax and transfer taxes, it’s possible to 
have the anomaly in which an individual can be an 

RA for income tax purposes, but a non-resident alien 
(NRA) for estate and gift tax purposes. For example, a 
green card holder not domiciled in the United States is 
taxed on worldwide income for income tax purposes, 
but isn’t taxed on worldwide assets for estate and gift 
tax purposes.

A section of the Treasury regulations defines “domi-
cile” for transfer tax purposes as follows:

A person acquires a domicile in a place by living 
there, for even a brief period of time, with no 
definite present intention of later removing there-
from. Residence without the requisite intention to 
remain indefinitely will not suffice to constitute 
domicile, nor will intention to change domicile 
effect such a change unless accompanied by actual 
removal.1 

An individual’s domicile is a factual issue based on 
various factors, none of which is solely determinative. 
Some of the factors include: length of time spent in 
the United States and in other countries; size, cost 
and nature of the individual’s houses and whether 
owned or rented; location of the individual’s family 
and close friends; visa status; location of the individ-
ual’s business interests; and declaration of residence 
in the individual’s wills, trusts or deeds. This fact-
based determination creates uncertainty and planning 
opportunities for practitioners to guide their clients 
whether or not the client wishes to be a domiciliary of 
the United States. 

An NRA is any non-U.S. citizen who isn’t domiciled 
in the United States, as determined based on the criteria 
mentioned above. In general, the imposition of estate 
and gift taxes on an NRA depends on the situs of the 
property, as discussed below.  
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gible assets located in the United States and, therefore, 
subject to U.S. estate and gift taxes.

The NRA is only allowed an estate tax exemption 
of $60,000, and this amount isn’t indexed for infla-
tion. However, under certain tax treaties, the $60,000 
exemption can be increased to $5.49 million (2017), 
the same amount of exemption available to U.S. 
citizens and residents. If the NRA is the surviving 
spouse of a U.S. citizen or resident’s estate, there’s no 
marital deduction, and there could be an estate tax 
unless the assets of the deceased U.S. citizen’s estate 

are transferred to a qualified domestic trust (QDOT). 
The QDOT is a trust that allows the NRA surviving 
spouse of a deceased U.S. citizen to claim the marital 
deduction. If no QDOT is established at death of the 
U.S. citizen, there will be an estate tax when the U.S. 
citizen spouse dies. Inclusion of a QDOT in the will 
of a client with a non-citizen spouse is important and 
often overlooked. Even if the NRA is the surviving 
spouse of a U.S. citizen or resident, the NRA can’t use 
the deceased spouse’s unused exemption because the 
portability provisions only apply to U.S. citizens and 
residents. The portability election is powerful because 
if you look at a U.S. married couple, consisting of two 
U.S. citizens, the portability election generally allows 
the surviving spouse to benefit from the deceased 
spouse’s unused transfer tax exemption.

The United States has estate and gift tax treaties with 
17 countries.2 The treaties were designed to reduce 
or eliminate double taxation. In addition, the treaties 
provide guidance on where assets should be taxed. The 
treaties differ among countries, but the basic provisions 
include mutual administrative assistance between the 
United States and each country and the avoidance of 
double taxation.

In 2014, NRAs filed approximately 850 non-res-
ident estate tax returns (Form 706-NA), reporting  

The United States has estate and 

gift tax treaties with 17 countries. 

Gift Tax
An NRA is subject to U.S. gift tax only on gifts of 
interests in U.S. real estate, tangible personal property 
located in the United States and U.S. or foreign currency 
located in the United States at the time of the gift. The 
very specific nature of transfers subject to tax provides 
practitioners a significant opportunity to guide NRA 
clients as to how to avoid gift taxes by properly struc-
turing transfers. To calculate the amount of gift tax due, 
the NRA is allowed the same annual exclusion as U.S. 
citizens, which is $14,000 per donee in 2017. However, 
the lifetime exemption available to a U.S. citizen to shel-
ter his gifts ($5.49 million in 2017) isn’t available to an 
NRA.  Just as for U.S. citizens, direct payments for med-
ical care or educational organizations aren’t considered 
gifts subject to tax. Unlike U.S. citizens, an NRA can’t 
elect to split gifts with his spouse even if his spouse is a 
U.S. citizen. Finally, if only one spouse is a U.S. resident 
or citizen, gifts to the NRA spouse aren’t entitled to the 
unlimited marital deduction. Instead, a larger annual 
exclusion can be used, which is $149,000 in 2017. Treaty 
provisions may greatly affect these results. 

Estate Tax
An NRA is subject to federal estate tax only on property 
located in the United States. This property includes real 
estate, tangible personal property, intangibles such as 
bank accounts, interests in trusts, shares of stock in a 
corporation incorporated in the United States and debt 
obligations of U.S. persons or political subdivisions. 
Deposits with U.S. banks, as well as life insurance pol-
icies, generally aren’t subject to estate tax. Uncertainty 
remains regarding whether an interest in a U.S. part-
nership or limited liability company is subject to federal 
estate tax, because neither the IRC nor the Treasury 
regulations specifically addresses the situs of partner-
ship interests for estate tax purposes. The uncertainty 
arises over whether a partnership should be viewed as 
one large intangible (which wouldn’t be subject to estate 
tax) or if all of the partnership assets should be looked 
at on an individual basis to determine which assets of 
the partnership would be included in an NRA’s estate. If 
partnership assets are viewed on an individual basis, the 
possibility exists that some or all of these could be tan-
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real estate is to contribute cash to a foreign corporation 
(FC), and the FC will purchase the real estate. The 
shares in the FC aren’t subject to U.S. gift or estate tax 
because only shares of U.S. corporations are subject to 
those taxes. If an FC is used, Form 5471, Information 
Return of U.S. Persons With Respect to Certain Foreign 
Corporations, may be required.

The gift and estate tax regulations relating to NRAs 
can be daunting for laymen and complex for their 
advisors. However, there are several different planning 
opportunities that can be used under the right circum-
stances. Although regulations may be restrictive, tax 
treaties may be available to reduce the burdens imposed. 
International gift and estate tax matters require signif-
icant planning and discussion. It’s always wise to allot 
appropriate lead time for strategizing.

Financial Planning/Investments
The location of an immigrant’s assets and ongoing 
management of his financial affairs are major concerns 
for an individual moving to the United States. In 2010, 
Congress enacted the Foreign Account Tax Compliance 
Act, which requires strict reporting rules on all non-U.S. 
financial institutions. In turn, all U.S. taxpayers must 
provide detailed reporting on their accounts overseas. 
Practitioners must be aware of these reporting require-
ments, as well as many other financial planning nuances 
for foreign born clients. Practitioners should commu-
nicate the existence of these reporting requirements to 
clients and document that fact.

Passive Foreign Investment Company
A passive foreign investment company (PFIC) is a concept 
that may come up frequently for clients with investments 
held outside the country. An individual who moved to 
the United States may be subject to the PFIC tax regime 
if he owns an interest in a foreign company. This can be 
common for high-net-worth immigrants who previously 
did all their investing outside the United States. 

An individual is subject to the PFIC tax regime if 
his ownership in an FC satisfies either the 75 percent 
income test or the 50 percent asset test. The income 
test rule is satisfied if 75 percent or more of the cor-
poration’s gross income is generated through passive 
income streams, such as interest, dividends, rent and 
royalties. The asset test is satisfied if, on average, at least 
50 percent of assets held by the corporation during the 

approximately $400 million in assets and $60 million in 
estate tax. Real estate made up almost half of the assets 
of NRAs due to their large purchases of U.S. real estate.3

Pre-Immigration Planning
An NRA can gift an unlimited amount of assets during 
his life without the imposition of U.S. gift tax as long as 
the assets being transferred aren’t situated in the United 
States. If an NRA is considering becoming a U.S. dom-
iciliary, he should make gifts of non-U.S. assets before 
doing so. By gifting, the NRA can reduce his estate 
subject to estate tax because those gifts won’t be added 
back to the U.S. estate. The gifts made of non-U.S. assets 

before becoming a U.S. resident can be made either out-
right to an individual or in trust. Caution must be used if 
those gifts are made in trust. If non-U.S. assets are gifted 
to a trust, the trust should be a foreign trust rather than a 
U.S. trust to ensure that the income of the trust won’t be 
subject to U.S. income tax. However, if the gift is made 
to a foreign trust within five years of the NRA becoming 
a domiciliary to the United States, and there’s a U.S. ben-
eficiary, the trust will be treated as a grantor-type trust.  
In a grantor trust, the grantor of the trust will be subject 
to U.S. income tax on the income produced by the trust 
assets every year.  

Real estate is a common asset that an NRA will pur-
chase in the United States. If the NRA owns U.S. real 
estate in his own name, a gift of the real estate will be 
subject to U.S. gift tax because the real estate is situated 
in the United States. Similarly, if the NRA dies owning 
real estate located in the United States, the real estate 
will be subject to U.S. estate tax. One effective method 
for an NRA to avoid the U.S. estate and gift tax on U.S. 

 18 TRUSTS & ESTATES / trustsandestates.com SEPTEMBER 2017

If non-U.S. assets are gifted to a 

trust, the trust should be a foreign 

trust rather than a U.S. trust to 

ensure that the income of the trust 

won’t be subject to U.S. income tax. 



FEATURE: ESTATE PLANNING & TAXATION

the premium payments by too large an amount. If these 
rules are violated, the policy won’t meet the require-
ments to be considered a life insurance contract by U.S. 
standards.5 If the foreign policy doesn’t comply with U.S. 
standards, there may be additional reporting require-
ments and taxes such as: 

• Excise tax: According to IRC Sections 4371 and 
4372, there’s excise tax of 1 percent on premiums paid 
to a foreign life insurance company. There may be an 
exemption depending on international tax treaties.

• PFIC exposure: If the policy has exposure to foreign 
mutual funds, there’s a good chance of PFIC expo-

sure. If this is the case, it would require annual tax on 
the value of the policy assets.

• Reporting requirements: Proper reporting of foreign 
life insurance policy ownership involves (but may not 
be limited to) filing Form 720 to report the excise tax, 
Form 8833 when there’s a treaty-based exemption, 
Form 8621 for each PFIC the policy is invested in, 
Form 8938 for “specified foreign financial accounts,” 
such as the life insurance policy and FinCen  
Form 114 for Foreign Bank Account Reporting, 
which is what a foreign life insurance policy is con-
sidered. Your client must also use the appropriate 
forms, as well as verify the fact that he actually paid 
tax on the policy.6

One means of avoiding some of the above compli-
cations is if the foreign insurance company elects to be 
treated as a domestic insurance company under IRC 
Section 953(d), avoiding the onerous “controlled foreign 
corporation” treatment outlined above.7 

Proper strategies, such as currency 

hedging and diversification, could be 

used to ensure that an unfavorable 

turn in the currency market won’t 

derail retirement plans.

taxable year produce passive income or are held for the 
production of passive income. There are numerous rules 
that define what type of income is considered “passive” 
and guidelines to determine the correct numbers to per-
form this asset calculation. Practitioners should perform 
an analysis to determine if an investor owns a PFIC. It’s 
common for an offshore mutual fund to be considered a 
PFIC after conducting proper due diligence. 

Owning a PFIC requires U.S. individuals to report 
taxable income and comply with certain complicated 
reporting requirements. They may be subject to spe-
cial tax and interest charges, such as approximating 
the U.S. federal income tax that would have been 
payable if the foreign corporation had distributed all 
its income every year. The calculation of these excess 
distributions is performed annually and can be quite 
complex. The Internal Revenue Service makes report-
ing burdensome as a way to discourage U.S. individu-
als from attempting to shift their income outside the 
U.S. federal tax system by making their investments 
through an FC.  

Practitioners should be aware of exceptions to the 
PFIC tax regime, including dual resident taxpayers who 
use income tax treaty residency tie-breaker provisions, 
residents of certain U.S. territories (that is, Guam, the 
Northern Mariana Islands and the United States Virgin 
Islands) and PFICs held for 30 days or less. These excep-
tions can simplify planning and reporting.4  

Life Insurance
Life insurance is often an integral part of a client’s finan-
cial plan. It can provide a means to ensure that the cli-
ent’s loved ones are financially secure in the event of the 
death of the insured. For a U.S. cash value life insurance 
(CVLI) policy, the benefits may include no tax on capital 
gains or dividends and a tax-free settlement when the 
insured dies. However, new immigrants who purchased 
their insurance from a foreign life insurance company 
may be subject to some unique reporting requirements 
and onerous tax issues. 

There are very strict standards for CVLI to maintain 
favorable tax treatment in the United States. Under IRC 
Section 7702, a CVLI contract must meet the cash value 
accumulation test or the guideline premium require-
ments and fall within a test referred to as “the cash value 
corridor.” These requirements endeavor to ensure that 
the cash value in the policy and benefits don’t exceed 

SEPTEMBER 2017 TRUSTS & ESTATES / trustsandestates.com 19



FEATURE: ESTATE PLANNING & TAXATION

 
The U.S. Advantage
The United States has always been an innovator and 
pioneer in the financial markets. Due to increasing 
competition, continuous innovation and more efficient 
financial products, there are many advantages of con-
solidating the foreign client’s assets in the United States 
in addition to minimizing compliance and reporting 
issues. 

• Fee differences: According to a study in the Review 
of Financial Studies, the United States had the low-
est mutual fund fees among 18 developed coun-
tries in American, Asian and European markets. 
For instance, Switzerland, the United Kingdom and 
Canada had average expenses for mutual funds that 
are 43 percent, 50 percent and 279 percent higher, 
respectively, than in the United States.9 U.S.-based 
clients can access all the same areas of the market, but 
at a significantly reduced price.

• Accessibility: The U.S. financial system gives inves-
tors the ability to invest virtually anywhere in the 
world from a U.S.-based account. An investor can 
gain exposure across the globe, and foreign invest-
ments can be purchased easily and inexpensively. For 
this reason, almost every publicly traded company in 
the world lists its shares on a U.S. exchange, in addi-
tion to their home country.

• Liquidity and transparency: Liquidity may be bet-
ter in the United States than abroad. Some foreign 
markets have lower trading volume, fewer listed 
companies and shorter market hours, all of which 
contribute to making it harder to find a buyer when 
an investor wants to sell his securities.10 In the United 
States, on the other hand, publicly traded securities 
offer up to the second pricing, allowing investors to 
evaluate, and potentially sell, what they own at any 
time.

• Safety: U.S. bank deposits are covered by the Federal 
Deposit Insurance Corporation (FDIC), an inde-
pendent agency of the U.S. government that protects 
funds depositors place in banks. FDIC insurance pro-
tects up to $250,000 per depositor, per bank, for each 
account ownership category for U.S.-based checking 
accounts, savings accounts, money market deposit 
accounts and certificates of deposit. While there’s 
no protection on the loss of an investment, this does 
protect against bank failure. Similar protections may 

Retirement Planning
An important factor of retirement planning for immi-
grants is determining where they plan to spend their 
retirement years. If the client plans to retire overseas, 
possibly returning to his home country, there will be 
different planning required than if he plans to retire in 
the United States.

One major concern is currency risk. It may prove 
safer for the majority of a client’s investments to be 
denominated in the currency of the country where he 
plans to retire and incur future expenses. If a client plans 
to retire overseas, but has investments mainly denomi-
nated in U.S. dollars, affording retirement in that coun-

try may be more difficult if the U.S. dollar plummets 
relative to his home country currency. Proper strategies, 
such as currency hedging and diversification, could be 
used to ensure that an unfavorable turn in the currency 
market won’t derail retirement plans.

Another factor to consider is coordinating and man-
aging tax consequences of retirement accounts. As a 
general rule, most tax treaties allow the country of resi-
dence to tax a foreign pension under its domestic laws. 
However, some treaties have a provision that the country 
of residence can’t tax income that wouldn’t have been 
taxable by the country of origin. In some instances, gov-
ernment pensions or Social Security payments can be 
taxed by the government making the payments. There 
can also be unique rules regarding lump-sum distribu-
tions. Furthermore, if the country of origin withholds 
foreign income tax, U.S. taxpayers may claim a foreign 
tax credit on their income tax return. It’s important for 
practitioners to familiarize themselves with the applica-
ble treaty, if any, given the myriad of possible scenarios.8 
This is all complicated by the fact that a treaty may be 
changed between the time of the initial planning and the 
future retirement, so caution clients facing these issues 
to return for periodic update meetings.
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that takes into account these differences, as well as 
their financial and tax situation, will help new immi-
grants make a more seamless transition to the United 
States, where they can pursue their objectives.       

—Disclaimer: The material prepared by Steve Maggi 
and Jay Scheidlinger doesn’t necessarily reflect the opinions 
or recommendations of Oppenheimer & Co. Inc., and 
Oppenheimer & Co. Inc. and Jonathan I. Shenkman aren’t 
affiliated with Steve Maggi and Jay Scheidlinger.
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not be available in the client’s home country.

There are clear advantages for moving assets to the 
United States. However, it may not always make sense. 
Practitioners should assess their clients’ entire financial 
situation to determine if their future plans warrant con-
solidating their assets to U.S.-based accounts.

Cultural Differences
Proper planning isn’t only about taxes and investments. 
Cultural and religious differences typically form the 
foundation of how a financial plan should be exe-
cuted. For example, a Muslim client may require his  
investments stay away from “haram” or forbidden 
goods and services, which typically include “sin stocks” 
involved in the business of alcohol, tobacco, pornogra-
phy and pork products. Additionally, Muslim rules con-
cerning interest, or “riba,” may require the client to avoid 
companies with too much debt as a percentage of their 
assets. Excessive interest on this debt is also considered 
to be “haram.” This restricts investing in conventional 
banking and insurance sectors, unless the company 
earns 5 percent or less of interest and the dividend 
income derived from that interest is donated to chari-
ty.11 Similar rules governing the charging of interest in 
certain transactions may affect planning for Orthodox 
Jewish clients. Charitable giving is a significant factor 
among many faiths and cultures and mandatory in 
some, for example, the B’ahai faith. 

Cultural differences also play an important factor in 
formulating an investment strategy. U.S.-born clients 
have embraced social networking sites, apps and the 
iPhone. They, therefore, have less hesitation investing in 
technology stocks like Facebook, Apple or Snapchat (to 
name just a few). Clients raised in developing countries 
may be less comfortable with these types of investments, 
simply because they may have far less exposure to the 
technology. Emerging economies are often commodity 
based, where exporting natural resources is the dom-
inant industry. Clients from these countries may feel 
more comfortable focusing investments in companies 
in industries with which they’re familiar, like mining 
and farming. Thus, a cookie cutter approach to invest-
ment planning may not be optimal for new immigrant 
clients. Their eclectic collection of cultures, ethnici-
ties and religions plays a major factor in developing 
a proper financial strategy. A customized approach 
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