
FEATURE: 
ESTATE PLANNING & TAXATION

Left to right: Steve Maggi is an attorney at SMA Law 

Firm, Jay Scheidlinger is a tax director at CohnReznick 

and Jonathan I. Shenkman is a financial advisor at 

Oppenhe imer 

& Co. Inc., all in 

New York City 

I mmigration is a hot topic in the news these days. 
There’s discussion of travel bans, security con-
cerns and increased scrutiny on new immigrants. 

Immigration has always been a major source of popula-
tion growth in the United States and, regardless of how 
the current issues are ultimately resolved, will continue 
to be in the future. According to American Community 
Survey data from 2015, the immigrant population in 
the United States is currently over 43.3 million people, 
which represents 13.5 percent of the total U.S. popula-
tion.1 In the year 2015 alone, 1.38 million foreign born 
individuals moved to the United States, a 2 percent 
increase from the prior year.2 The consistent inflow of 
immigrants from all over the globe contributes to the 
country’s rich culture, success and innovation. This 
eclectic group of newcomers also brings a unique set of 
tax, legal and financial planning needs. 

Practitioners face a variety of complexities when 
advising their foreign born clients, which may not arise 
with U.S. born clientele. These challenges include: 

• Immigration status
• Cross-border income tax planning
• Home country taxation
• Foreign Account Tax Compliance Act 
• International estate planning
• Location of investment accounts

• Types of investment vehicles
• Cultural and philosophical differences

Here’s how attorneys, accountants and financial advi-
sors should approach this diverse group of clients.

Immigration Status Overview
People come to the United States for a variety of reasons. 
Some come for a better life, while others come for a 
business opportunity. The common classes of immi-
grants that may face long-term planning challenges 
include:

Foreign business owners launching subsidiaries 
in the United States. Thousands of businesses are 
launched in the United States that are subsidiaries or 
branches of existing foreign businesses, which allow 
them to expand their clientele and provide products and 
services that make the U.S. market more competitive on 
a global level, as well as create hundreds of thousands of 
jobs for U.S. workers. 

The most common visa is the L-1, which is country 
agnostic (it can be based on a foreign company located 
in any other country). L-1 managers and executives 
are given L-1A status, which allows them to eventually 
qualify for a green card. While in the United States, 
these individuals aren’t required to maintain a foreign 
residence, so they tend to be physically present in the 
United States most of the year.

Start-up entrepreneurs. Only individuals possess-
ing passports from countries that have an E-2 treaty 
with the United States can qualify for these visas. This 
includes approximately 80 countries, but doesn’t include 
Brazil, Russia, India, Indonesia, China and South Africa. 
The visa requires that a U.S. entity be created, which in 
turn sponsors the visa petition, and the visa is awarded 
based on the prospective establishment and growth of a 
business that creates jobs for Americans and is renewed 
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a conditional green card given for two years, which 
requires an additional step to “remove conditions” and 
get full permanent residence. Permanent residence 
implies that green card holders have the United States 
as their primary residence and, in practice, that they 
not take trips outside the United States for more than 
six months continuously. Lack of requisite physical 
presence can lead to determinations that permanent 
residence has been abandoned, and green cards can 
be revoked.

EB-5 investors. EB-5 investors receive conditional 
green cards in exchange for investing at least half a 
million dollars in projects that will create at least 10 full-
time jobs. These investments predominantly are made 
into real estate developments, hospitality businesses and 
regional centers, which pool investments from multiple 
EB-5 investors. An EB-5 investor submits an immigrant 
investor visa petition and, if it’s approved, can also 
obtain green cards for his spouse and all children under 
21, so the price per green card can be quite economi-
cal for big nuclear families. These individuals receive 
conditional green cards and must “remove conditions” 
at the 2-year mark of the initiation of their green cards 
and demonstrate clearly that 10 full-time jobs or more 
were created as a direct result of their investment, or 
all their green cards can be revoked. Once they’ve had 
permanent residence status for five years, they’re eligible 
to become citizens.

Legal Challenges in the Trump Era
As of July 13, parts of the executive orders restricting 
travel for nationals of certain countries were in effect, 
pursuant to a U.S. Supreme Court ruling. With respect 
to the visa types discussed earlier, no bills have been 
made into laws in Congress, although one bill for reform 
of H-1B and L-1 visas does indicate a wave of sentiment 
to increase scrutiny on petitions so as to dissuade U.S. 
companies from hiring foreign nationals for positions 
that could theoretically be filled by U.S. workers. EB-5 
is also to come up for a vote, as it’s been temporarily 
extended several times. Enhanced scrutiny on source 
of funds and a raise in the minimum threshold are 
imminent.

Cross-Border Tax Planning
Depending on the client’s immigration status, there’s a 
laundry list of tax planning issues for practitioners to 
consider.

on proof of significant job creation.
The maximum term for this visa is five years with 

unlimited renewals, so often, individuals will spend 
many years in the United States running their business-
es, but don’t become green card holders.

Employees sponsored by U.S. companies. 
Numerous visa categories allow foreign nationals to 
work in the United States on a temporary basis. These 
employees are tied to their employers and generally can’t 
work outside their sponsorship. The visas can vary in 
length from one engagement (performance, game or 
project) to three years. Some visas can be renewed with-
out limits, and some have a strict limit, like the H-1B 
visa and its 6-year maximum. Except for the L-1 and 

H-1B visas, individuals are required to maintain strong 
ties to their home countries and be able to demonstrate 
that their intention isn’t to remain in the United States 
permanently.

Artists, athletes and performers. These visas may 
range from one performance to contracts that last sever-
al months or even years. Those with a high level of rec-
ognition can also qualify for a self-sponsored green card, 
so there’s a mix of temporary and permanent residents 
here. A visa allows them to work anywhere in the 50 
states (with specific contracts). Visas are required for any 
performance in which audience members pay money to 
attend, even if the performer or athlete isn’t paid.

Family members sponsored by U.S. citizens and 
green card holders. Direct family members (spouses, 
children, parents and siblings) of U.S. citizens may be 
sponsored to get permanent residence in the United 
States. Green card holders are more limited in whom  
they can sponsor, which incentivizes them to become 
citizens. In the case of recently married spouses, there’s 
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green card test. This tax resident status continues unless 
the green card is revoked or administratively or judicial-
ly abandoned.

Under the substantial presence test, a foreign indi-
vidual will be treated as a U.S. tax resident if the individ-
ual was physically present in the United States for at least  
31 days during the calendar year and, during a 2-year 
look-back period, is considered to be present for  
183 days or more. The test counts days in which the 
individual was in the United States using a weighted 
average calculation over a 3-year period. In counting 
the 183 days, each day present in the current year 
counts as one day; each day in the preceding year 
counts as one-third of a day; and each day in the sec-
ond preceding year counts as one-sixth of a day. Days 
in U.S. possessions and territories or U.S. airspace 
don’t count, but days spent in U.S. territorial waters 
do count.

The United States currently has almost 60 income 
tax treaties with other countries to resolve or mitigate 

Income taxation. A U.S. citizen is subject to U.S. 
income taxation on worldwide income regardless of 
residency. This type of tax is considered a citizen-based 
approach because the United States taxes its citizens 
regardless of where the individual resides. The United 
States is the only industrialized country that taxes its 
citizens using a citizen-based regime.

A non-U.S. citizen is treated as a U.S. tax resident 
alien (RA) and therefore subject to income tax on a 
worldwide basis if one of two tests are met: (1) the indi-
vidual is a U.S. “lawful permanent resident” (green card), 
or (2) the individual satisfies the “substantial presence 
test.” If either test is met for any part of the year, the 
individual is a U.S. tax resident for that part of the year.

The green card test is met if a foreign individual is 
lawfully a permanent resident of the United States at any 
time during the calendar year. An individual is a lawful 
permanent resident if the U.S. Citizen and Immigration 
Services has issued a green card. In addition, the indi-
vidual must actually enter the United States to meet the 
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for non-U.S. customers. In addition, certain dividends 
paid by foreign corporations, certain interest-related 
dividends from mutual funds and certain short-term 
capital gains dividends are exempt. U.S. mutual fund 
companies will designate which items are exempt from 
the 30 percent withholding. U.S. source capital gains 
are usually exempt from withholding. However, capital 
gains will be subject to withholding if an NRA is pres-
ent in the United States for at least 183 days during the 
year, the capital gains are ECI or the gains are from the 
disposition of U.S. real estate.

Capital gains. The Foreign Investment in Real 
Property Tax Act of 1980 (FIRPTA) created an excep-
tion to the general rule that NRAs aren’t subject 
to tax on U.S. source capital gains. FIRPTA impos-
es a 10 percent or 15 percent withholding of the 
sales price on the sale of U.S. real estate by NRAs. 
The buyer must remit the withholding within  
20 days after the closing on Form 8288 to the Internal 
Revenue Service. If the amount realized is less than 
$300,000 and the buyer intends to use the property 
as personal residence, no withholding is required. 
If the amount realized is between $300,000 and  
$1 million and the buyer intends to use the prop-
erty as a personal residence, the withholding rate is  
10 percent. If the sales amount realized exceeds  
$1 million, the withholding rate is 15 percent regardless 
of whether the buyer intends to use the property as a 
personal residence. Failure to withhold will result in the 
assessment of penalties and interest. If the tax withheld 
exceeds the determination of the tax, the NRA can file 
an income tax return to obtain a refund. In addition, 
certain states require withholding for sales of real estate.

Once the withholding rate is determined, the with-
holding agent must file an annual Form 1042 and  
1042-S with the IRS on or before March 15 for income 
tax withheld during the previous year. The Form 1042 
is sent to the IRS with the withholding tax, and the  
1042-S is given to the recipient of the income. The  
1042-S reports the NRA’s income, category and federal 
tax withheld. The NRA can claim a lower tax with-
holding rate by taking advantage of a tax treaty by 
filing a Form W-8BEN with the withholding agent. The  
Form W-8BEN is valid for three years and must be 
given to the payor. An exemption for withholding on 
payments for personal services is filed on Form 8233.

Similar to the annual filing of the federal individ-
ual income tax return Form 1040, the NRA files a  

and determine where income should be taxed. To obtain 
the benefit of a lower treaty rate, the individual must 
be a resident of the country that has the treaty with the 
United States. The U.S. income tax treaty withholding 
rates range between 0 percent and 30 percent. However, 
U.S. tax treaties generally don’t cover state income tax 
issues so it’s possible to pay no federal income tax to the 
United States due to a tax treaty with that same income 
being taxed by a specific state or city.

If a foreign individual doesn’t meet the criteria of 
the two RA tests mentioned above, he’s not an RA of 
the United States, but is considered a nonresident alien 
(NRA). An NRA is usually subject to U.S. income tax 
only on U.S. source income and not worldwide income. 
An NRA’s income that’s subject to U.S. tax can be divided 
between two categories.

The first category is income that’s “effectively con-
nected with a U.S. trade or business”3 (effectively con-
nected income (ECI)). ECI is taxed at graduated rates 
rather than at a flat rate. An NRA will be considered 
engaged in a U.S. trade or business if his activities are 
“considerable … as well as continuous and regular.”4 
Examples of being in a trade or business are perform-
ing personal services in the United States or having a 
business in the United States. A client who’s a partner 
in a partnership that’s engaged in a trade or business 
is considered as being engaged in the same trade or 
business. If your client is engaged in a U.S. trade or 
business, all business income, gain or loss that’s gen-
erated from sources within the United States is treated 
as ECI.

The second category that NRAs are subject to is a 
flat statutory rate of 30 percent tax on gross income on 
most items of U.S. source fixed, determinable, annu-
al or periodical (FDAP) income that isn’t effectively 
connected with the conduct of a trade or business in 
the United States. FDAP income includes certain div-
idends, interest, rents, compensation, annuities and 
royalties. To enforce that the foreign recipients comply 
with U.S. tax law, the 30 percent tax is withheld at the 
source. However, this rate is frequently reduced or 
eliminated by an income tax treaty or an exemption. 
Excluded from the FDAP withholding are state and 
local government obligations, original issue discount, 
portfolio interest and interest on deposits with U.S. 
banks that aren’t effectively connected with a U.S. trade 
or business. The exemption for deposits with U.S. 
banks is to enable them to compete with foreign banks 
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Oppenheimer & Co. Inc. and Jonathan I. Shenkman aren’t 
affiliated with Steve Maggi and Jay Scheidlinger.

Endnotes
1.	 Jie	 Zong	 and	 Jeanne	 Batalova,	 “Frequently	 Requested	 Statistics	 on	 Im-

migrants	 and	 Immigration	 in	 the	 United	 States,”	 Migration	 Information	
Source,	 Migration	 Policy	 Institute	 (March	 8,	 2017),	 www.migrationpolicy.
org/article/frequently-requested-statistics-immigrants-and-immigration-	
united-states.

2.	 Ibid.
3.		 Internal	Revenue	Code	Section	871(b).
4.		 Pinchot	v.	Commissioner,	113	F.2d	718,	719	(2d	Cir.	1940).		
5.		 IRS	Statistics	of	Income	Form	1042	Table	1	for	the	year	2014,	www.irs.gov/uac/

soi-tax-stats-form-1042s-table-1.
6.		 Ibid.

Form 1040NR each year. The 1040NR is normally due 
by June 15, unless the NRA has income that’s subject to 
reporting on Form W-2, in which case the 1040NR is 
due by April 15. However, an NRA is subject to major 
limitations on deductions and credits. An NRA can 
only deduct ECI deductions. An NRA can’t claim the 
standard deduction or itemize deductions (other than 
ECI deductions) and generally must use the filing status 
of single or married individual filing separately. The 
NRA can deduct the personal exemption and charitable 
contributions to U.S. charities. If the withholding on the 
various sources of income is greater than the tax, it may 
be worthwhile to file a U.S. income tax return and obtain 
a tax refund.

The IRS statistics of income for 2014 (the latest year 
currently available) reports that $728 billion of U.S. 
source income paid to foreign individuals was reported 
on 5.1 million Forms 1042-S, and withholding taxes 
amounted to $16 billion.5 Almost 90 percent of the 
income paid to foreign individuals was exempt from 
withholding tax either due to a tax treaty or because the 
income was exempt under the IRC, such as portfolio 
bank interest.6 

Renouncing U.S. Citizenship
Although many individuals dream of becoming a U.S. 
citizen, each year there are U.S. citizens doing the exact 
opposite by renouncing their citizenship. Each quarter, 
the IRS publishes the names of the U.S. citizens who 
renounced their citizenships. In the quarter ending 
March 31, 2017, about 1,300 individuals expatriated. 
Even permanently leaving the United States might result 
in a tax. There’s an exit tax for individuals expatriat-
ing who have a net worth of $2 million or more and/
or an average annual net tax liability for the preceding 
five years of $161,000 or more in 2016. The tax is cal-
culated on any gain by a hypothetical sale of all the 
individual’s assets. There are, however, some exceptions 
and exclusions, and for 2016, any hypothetical capital 
gains can be reduced by an exclusion of $693,000.   

 
—Part 2 of this article will focus on international estate 

and financial planning for new immigrants. It will appear 
in the September issue of Trusts & Estates. 

—The material prepared by Steve Maggi and Jay 
Scheidlinger doesn’t necessarily reflect the opinions or 
recommendations of Oppenheimer & Co. Inc., and 
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Deep Gaze
Damenbildnis	(Charlotte	Pechstein)	(Portrait	of	a	
Lady,	Charlotte	Pechstein)	by	Max	Pechstein	sold	
for	$112,500	at	Sotheby’s	Impressionist	&	Modern	
Art	Day	Sale	in	New	York	City	on	May	17,	2017.	
Known	for	his	paintings	of	nudes	and	landscapes,	
Pechstein	was	forced	to	resign	from	his	teaching	
position	at	the	Berlin	Academy	after	the	Nazis	
declared	his	work	“degenerate”	in	1933.


